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J U D G M E N T 

 

1. The instant appeal u/s 374 of Cr.P.C. has been preferred by  Sri Subhash 

Biswas (hereinafter referred to as the ‘appellant’) against the judgment dated 

15.7.2009 passed by the Learned Assistant Sessions Judge, Sonitpur, Tezpur in 

Sessions Case No. 179 of 2008 (corresponding to G.R Case No.1477 of 2006) 

whereby the appellant has been convicted and sentenced to undergo R.I. for 5 

(five) years and a fine of Rs. 1000/- (Rupees one thousand) only in default S.I. for 

a further term of 3 (three) months for offence u/s 366 of I.P.C and also to undergo 

R.I. for a term of 6 (Six) months for offence u/s 417 of I.P.C. 

2. Facts of the case, as unfolded in the trial are that on 10.10.2006, an FIR 

was lodged by Sri Prabhat Das, father of the prosecutrix in Dhekiajuli P.S, wherein 

it was stated inter alia, that the appellant/accused who was the son of the 

informant’s landlord named Sri Janardon Biswas, along with his friend, namely, 
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one Manoj Choudhury abducted the informant’s daughter and grand daughter on 

17.9.2006.  It was further stated that the appellant/accused had let the informant 

know that the appellant/accused had got the prosecutrix married with the said 

Manoj Choudhury. However later, on 9.10.2006, the informant’s  daughter rang 

the informant’s son-in-law from Mumbai informing him that the appellant/accused 

along with Manoj Choudhury had taken her to Mumbai and sold the prosecutrix 

and her minor daughter for Rs.20,000/-.   

3. On the basis of the said FIR, Dhekiajuli P.S Case No. 277/06 u/s 

417/371/34 of the I.P.C was registered against both, the appellant and Manoj 

Choudhury. During investigation, police took steps, inter alia, to get the statement 

of the prosecutrix and her minor daughter recorded u/s 164 CrPC. On completion 

of the investigation, the I.O submitted chargesheet against Sri Subhash Das 

(Appellant) u/s 417/372 IPC. It is pertinent to place on record that, not being able 

to locate the personal details,  address or whereabouts of the accused Manoj 

Choudhury, the latter was not sent up for trial by the police.  

4. The case being exclusively triable by the Court of Sessions, the same was 

committed for trial to the Court of Sessions and thereafter it was transferred to the 

Court of the Learned Assistant Sessions Judge, Sonitpur, Tezpur for trial. In the 

trial before the Learned Assistant Sessions Judge, Sonitpur, Tezpur charges u/s 

417/372/366 of I.P.C were framed against the appellant, to which he pleaded not 

guilty.  

5. During the course of trial, prosecution examined as many as seven 

witnesses whereas the accused/appellant adduced none. Upon conclusion of trial 

and hearing the parties, the Learned Assistant Sessions Judge, Sonitpur, Tezpur 

passed the judgment impugned in the present appeal. 

6. The grounds, inter alia, on which the appellant has assailed the judgment 

dated 15.7.2009 passed by the Learned Asstt. Sessions Judge, Sonitpur, Tezpur are 

no ingredients to attract section 366 IPC and 417 IPC as against the appellant is 

present in the instant case, that vital contradictions and omissions in the evidence 

of the prosecution witnesses have not been taken into consideration; that elicitation 

of the cross examination of the prosecutrix would reveal that it was not the 

accused but Manoj Choudhury who, if at all, cheated the prosecutrix; the aspect of 

non examination of material witnesses by the prosecution have been totally 

overlooked.  
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7. I have perused the records, the memorandum of appeal and heard the 

Learned Counsel for the appellant and the Learned Public Prosecutor. Whereas the 

Learned Counsel for the Appellant reiterated the grounds urged in the 

Memorandum of appeal, the Learned Addl Public Prosecutor supported the 

judgment and submitted that the same does not call for any interference. 

8. In order to appreciate the contentions raised, let us first discuss the 

evidences on record. 

9. PW 1, Subhash Das was the person who had written the FIR. He deposed 

that he had written the FIR as per the version of the father of the prosecutrix.  

10. PW 2, Nikhil Das is the brother-in-law of the prosecutrix who deposed 

that about 2 years back, at about 8.30.PM one Subhash Nath, owner of a PCO 

situated nearby to his place of residence, informed him that as per a phone call 

received by Subhash Nath at about 8.30 PM, another phone call for PW 2 was 

expected at 10.30 PM. Accordingly, PW 2 went to the PCO at 10.30 PM and 

received the call. The call was that of the prosecutrix who informed her that  the 

accused Subhas Biswas had taken her away to Bombay and sold her for 

Rs.20,000/- and requested PW 2 to rescue her. PW 2 further deposed that he 

thereafter, next morning, informed the father of the prosecutrix and ultimately with 

the assistance of Sati Dutta, member of the Village Panchayat, the prosecutrix and 

her minor daughter were rescued. 

 In his cross examination PW 2, admitted that the prosecutrix was married 

and at the time of the incident she was not living with her husband. He denied 

having knowledge of the whereabouts of the husband of the prosecutrix or the 

reason why the prosecutrix was not living with her husband. He admitted that the 

owner of the PCO, Subhash Nath was still living.  

11.  PW3, Sati Dutta, member of Village Panchayat, deposed that father of 

the prosecutrix had informed her about the incident and gave her a phone number. 

When she contracted over the said phone, a person by the name of Subhash Ghosh 

spoke from the other side and said that Manoj Choudhury had sold the prosecutrix 

for Rs.20,000/- and he was trying to rescue her. PW 3 further deposed that the 

accused (appellant herein) on being contacted by her, let her know that the accused 

had meant well for the prosecutrix but he had no knowledge that the event would 

taken such a turn. 
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12. PW 4 , Prabhat Ch Das , father of the prosecutrix deposed that the 

accused had introduced the prosecutrix with Manoj Choudhury. The accused had 

put forth a suggestion to him that he should give the prosecutrix in marriage to 

Manoj so that she can live happily as Manoj is well off. To which the PW 4 reacted 

by saying that it was for the prosecutrix to take a decision in this regard. On 

Biswakarma Puja about two years back, he found his house locked and the 

prosecutrix along with his grand daughter missing. On asking the landlady (mother 

of the appellant/accused) as to the whereabouts of the prosecutrix, she informed 

PW 4 that the prosecutrix had gone to her in-laws’ house and would return after a 

fortnight. PW 4 further stated that 8-10 days after the prosecutrix went missing 

from his house, the appellant returned home. On being confronted by PW 4, the 

appellant informed PW 4 that he had given the prosecutrix in marriage to Manoj 

but the appellant did not disclose Manoj’s phone number to PW4. Thereafter PW 

2, Nikhil informed him about his conversation with the prosecutrix over phone and 

he informed PW 3 about the same and lodged an FIR.  

 In his cross examination the contradictions in PW 4’s deposition and his 

statement before the police were put forward to PW 4 and the same were denied by 

PW4. He stated that the prosecutrix was aged about 23-24 years at the time of 

occurrence. He denied that her daughter had left on her own volition since she 

desired to marry.  

13. PW 5, is the prosecutrix. PW 5 deposed that after her first husband 

expired, she married one Nitai Sil an employee of “Chira” mill in Dhekiajuli but 

after the latter became invalid in a fire which broke out in the mill, she returned to 

her father’s rented house and was staying there since. After about twenty days of 

her arrival in her father’s house, the appellant/accused introduced her to Manoj 

Choudhury. Later the appellant suggested that she should marry Manoj. PW 5 

deposed that it is when the appellant told her that in the event she declines to get 

married to Manoj, the latter will commit suicide, that PW 5 promised to marry 

Manoj. Thereafter on the eve of Biswakarma Puja, in the year 2006, she left her 

father’s house along with her minor daughter and stayed at night in the house of a 

woman know to her in Dhekijauli. Next morning on 17
th

, that is, Biswakarma Puja 

day, she along with the appellant/accused and Manoj Choudhury left for Guwahati 

in a Bus. At Guwahati, the appellant purchased Bus tickets from Guwahati to 

Siliguri and send her off with Manoj Chouhdury. The prosecutrix further deposed 

that on being told by PW 5 that it was because she had faith on the appellant and 

not because of her faith on Manoj that she had come away, the appellant asked her 
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to go with Manoj and assured her that he would join them after a few days.  From 

Siliguri, the prosecutrix deposed, she along with her minor daughter and Manoj 

boarded a train for Bombay. In Bombay, Manoj took her to a four storied building 

where she was introduced to a lady whom she addressed as “Malikani” in her 

deposition. On her return after using the washroom in the house of the said 

Malikani, she found that Manoj had left her and gone. Afterwards she learnt that 

Manoj had sold her for Rs. 20,000/- and that he will not return. The prosecutrix 

further deposed that thereafter a milkman came to her rescue. She gave the 

milkman given phone number of one Rahim Ali of her village. The said milkman, 

informed Rahim Ali who in turn informed her father. Later she spoke to her father 

over telephone from Bombay. The said milkman purchased ticket for her and she 

came to Guwahati by train and from Guwahati to Dhekiajuli by bus.  

   In her cross examination, PW 5 admitted that she had accepted the 

suggestion of the appellant to get married to Manoj and that since she wanted to 

get married to Manoj she left her house, a day before Biswakarma Puja. She 

admitted that the lady in whose house she had stayed a day prior to Biswakarma 

Puja was still living. She further stated that  Manoj had expressed his love for her 

and on the belief that he will marry her, she had gone with him.   She admitted that 

she had gone to Bombay from Dhekiajuli on her own and none had forced her. She 

stated that she had gone from Dhekiajuli with Manoj Choudhury with an intention 

to marry him but after taking to Bombay, Manoj Choudhury cheated her. She 

further stated that she had not even once repelled while going to Bombay. She 

admitted that she had not informed about the incident either to the Railway or 

Bombay police. She stated that she knows the PCO owner in Dhekiajuli who had 

informed her father, after which she had spoken to her father.   

14. PW 6, is the minor daughter of PW 5 whose deposition is similar to that 

of PW5.  

15. PW 7, Jai Kumar Nath, deposed that he was the 2
nd

 officer , Dhekiajuli 

P.S at the relevant time and he was entrusted investigation of the case. He proved 

the FIR Ex 1, statements of various witnesses, Ex -4 sketch map, Statement of the 

victim and her daughter, Ex 5 chargesheet. 

 In cross examination, the defence elicited the contradictions in the 

statement of the witnesses before this Court and those given earlier before the 

police.  
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16. Thus role sought to be attributed to the appellant, as it appears from the 

oral evidence of the witnesses is that the prosecutrix was introduced to Manoj 

Choudhury by the appellant. The appellant subsequently induced the prosecutrix to 

agree to marry the said Manoj Choudhury and on such inducement, the prosecutrix 

so agreed. Thereafter the appellant accompanied the prosecutrix, her minor 

daughter and Manoj to Guwahati and purchased bus tickets for them to go to 

Siliguri. It has been further portrayed that it was only on the assurance of the 

appellant that he would visit the prosecutrix shortly in Bombay that the prosecutrix 

left Bombay by train with Manoj. In Bombay however Manoj cheated her and sold 

her for Rs.20,000/- .  The prosecutrix subsequently could rescue herself with the 

help of a milkman and return to Dhekiajuli. 

17. A perusal of the impugned judgment reveals that prosecution has been 

held to have proved that the appellant made the prosecutrix believe that Manoj will 

marry her and she would be able to live happily and it is because of the said 

misconception of fact within the meaning of section 90 IPC that the accused went 

away with Manoj. It has been concluded that had the appellant not so induced the 

prosecutrix, she would not have gone with Manoj. The appellant has been held to 

be an accomplice in the offence of taking away the prosecutrix by deceitful means 

and the same has been held to come within the purview of second part of section 

366 IPC. It has been concluded that the appellant would not have gone to Bombay 

had she not been intentionally induced by the appellant and thus by the said act, 

the appellant caused damage or harm to her body mind and reputation constituting 

an offence u/s 415 IPC. The appellant was however absolve of the charges u/s 372 

IPC. 

18. Learned Counsel for the defence has strenuously argued that none of the 

elements as required, to constitute an offence under section 366 I.P.C and section 

371 I.P.C are available in the instant case so far as the appellant is concerned. He 

further laid stress on examination of only interested witnesses by the prosecution 

and the failure on the part of the prosecution in examining material witnesses, like  

the lady in Dhekiajuli with whom the prosecutrix allegedly stayed at night before 

departing for Guwahati, the PCO owner who informed the brother-in-law of the 

prosecutrix about her phone call from Bombay, Rahim Ali whose number the 

prosecutrix had given the milkman at Bombay and who as per the version of the 

prosecutrix informed her father/the informant. In support of his contention he 

relied on the judgment of the Hon’ble Gauhati High Court in Tilumai Gogoi –vs- 

State of Assam reported in 2013 (3) GLT 125 where the Hon’ble High Court 
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referring to the judgment of the Hon’ble Supreme Court in Hemraj Amulak vs 

State of Gujrat (AIR 1972 SC 922) in paragraph 19 of the judgment held non 

examination of the village head-man before whom the dying declaration was 

made, to be fatal for the prosecution. Learned Counsel for the defence also relied 

on, amongst others, the decision of the Hon’ble Gauhati High Court in Kamal Ch 

Borah vs State of Assam reported in 2008 GLT (Crl) 842 in support of his 

contention that when the victim voluntarily elopes and where testimony of the 

victim suffers from apparent contradictions the prosecution cannot be held to have 

proved its case beyond reasonable doubt.  

19. With reference to the ingredients required to attract the provisions of 

section 366 IPC and 417 IPC, the questions which needs scrutiny are (i) Whether 

the appellant in the instant case abducted the prosecutrix; (ii) Whether 

kidnapping/abduction was with an intention that the prosecutrix may be compelled 

to marry against her will OR she may be forced or seduced to illicit sexual 

intercourse (iii)  Whether the appellant by means of criminal intimidation or abuse 

of authority or any other means of compulsion, induced the prosecutrix to go from 

one place to another with intent or knowing that she is likely to be forced or 

seduced to illicit intercourse and (iv) Whether the appellant by deceiving the 

prosecutrix, intentionally induced the prosecutrix to do something (i.e go away 

with Manoj) which the prosecutrix would not have done, if not so deceived and 

which act caused or damaged or harmed the prosecutrix in body, mind, reputation.   

20. The case of the prosecution revolves around the evidence of the 

prosecutrix (PW 5) and then to some extent around her father’s (PW4) evidence. 

Both have deposed that about twenty days of the arrival of the prosecutrix in her 

father’s house, the appellant introduced one Manoj Chouhdury with PW 5. Both of 

them further stated that the appellant suggested that PW 5 ought to marry Manoj. 

On such suggestion being made, PW 4 reacted by saying that it was for her 

daughter, the prosecutrix to decide. From the materials on record, it seems that the 

prosecutrix thereafter, did take her own decision by voluntarily leaving her father’s 

home on the eve of the Biswakarma Puja and residing at night in a lady’s house in 

Dhekiajuli and thereafter leaving for Guwahati on the next date on her way to 

Bombay, along with the said Manoj Choudhury.  The prosecutrix has put the 

blame on the appellant saying that had he not induced her, she would not have 

gone with Manoj. She has deposed that the appellant induced her by saying that if 

she does not marry Manoj, the latter would commit suicide. Having regard to the 

conduct of the prosecutrix, as also the manner of the so-called "abducting", it does 
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not seem that the prosecutrix was truthful in that regard. Moreso when she, in her 

cross examination, admitted that Manoj had expressed her love for her and on the 

belief that Manoj will marry her, she went away with Manoj. That the prosecutrix, 

a mature lady with an eight year old daughter was to such an extent induced by the 

appellant that she left her father’s home without even informing her father and 

went away with Manoj does not seem to be a probable and believable story.  

21. The materials available clearly suggest that the prosecutrix was not 

unwillingly to go with Manoj. She did not object to going with Manoj as she 

herself believed that Manoj would marry her. In the entire gamut of happenings, I 

am unable to perceive any indications to suggest any devious enticement on the 

part of the appellant, as contemplated under section 362/ 366 I.P.C. There is no 

material to show that the appellant either deceitfully or by any means of 

compulsion, not to speak of any criminal intimidation or abuse of authority, 

induced the prosecutrix to leave Dhekiajuli  and that had it not been for the 

appellant, the prosecutrix would not have gone with Manoj.  

22. There is nothing on record to establish the guilty intention on the part of 

the appellant. On the contrary PW 3, member of the Village Panchayat had 

deposed that after being informed by the father of the prosecutrix, when she 

contacted the appellant his reaction was to the effect that he had meant well for the 

prosecutrix and that he had no knowledge that things would take such a turn. 

Needless to say, there is no material to show that appellant had made any promise 

to the prosecutrix, not to speak of false promise. The promise, if any, was not on 

the part of the appellant.   The discussion hereinbefore, with regard to the act of 

the prosecutrix in leaving her father’s home at Dhekiajli on her own volition, is 

equally relevant to demonstrate that the element of inducement as required u/s 417 

I.P.C is also not present in the instant case.  The prosecutrix being an adult was 

well aware of the steps she was taking. She expected to get married to Manoj on 

the promise advanced by him and accordingly chose to leave her paternal home. 

This does not indicate that there was any misconception of fact. 

23. The mere fact that the events took a different turn in Bombay, with the so 

called Manoj Choudhury totally disappearing from the scene, so much so, that 

even his personal details and whereabouts could not at all be traced, in my 

considered view, cannot expose the appellant to conviction and punishment under 

Section 366 I.P.C. and section 417 I.P.C. The queries as to whether the ingredients 

of the said provisions of law are present in the instant case or not are therefore 
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answered in the negative. The challenge to the conviction thus succeeds. 

24. A regards the other aspects of challenge to the impugned judgment with 

regard to contradiction in the version of the witnesses and non examination of 

material witnesses, I am of the considered opinion that having being satisfied that 

the elements of the relevant provisions of law are not present in the instant case so 

as to convict the appellant, these aspects of challenge need not be deliberated 

upon.  

25. Accordingly, the conviction of the appellant for the offences under section 

366 I.P.C and section 471 I.P.C and the sentences imposed thereon, is hereby set 

aside. The appellant/accused is acquitted of the offences under section 366 I.P.C 

and section 471 I.P.C and he is set at liberty forthwith.  

26. Bail bond of the appellant/accused, if any, stands discharged. 

27. Let the case record of GR Case No. 1477 of 2006  be sent back forthwith 

to the court of Learned Assistant Sessions Judge, Sonitpur, Tezpur along with a 

copy of this judgment. 

 Given under my hand and seal of this Court on this the 5
th

 day of 

November, 2013 at Tezpur. 

 

 

      Additional Sessions Judge No. 2, 

                        Sonitpur, Tezpur. 

 


